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IDENTITY AND INTEREST OF AMICI CURIAE 

 
The City of West Palm Beach (“West Palm Beach”) is a municipal corporation 

of the State of Florida located within eastern Palm Beach County including 

approximately 58 square miles. The 2016 estimates from the Bureau of Economic 

and Business Research (“BEBR”) include a population of 108,896 residents.   

Monroe County, Florida (“Monroe County”) is a political subdivision of the 

State of Florida, and designated as an Area of Critical State Concern (“ACSC”) by 

the Florida Legislature. It includes over 1,700 islands that comprise the Florida Keys 

and approximately 3,737 square miles (including water). 2016 population estimates 

from BEBR include 76,047. 

Islamorada, Village of Islands (“Islamorada”) is a municipal corporation of 

Florida located within Monroe County and the ACSC including approximately 6.5 

square miles. 2016 BEBR estimates include a population of 6,202. 

West Palm Beach, Monroe County and Islamorada have an interest in 

protecting the environment, the public health, safety, and welfare of their residents 

and tourist economies. If the Appellee's efforts to regulate polystyrene through 

Ordinance 2016-08 are found to be preempted by the State (which has, until now, 

failed to provide any meaningful regulation itself), then this will remove a key tool 

of the Amici to protect their resources, meet their statutory obligations, and provide 

for the health, safety and welfare of their residents. 
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SUMMARY OF THE ARGUMENT 

 
U.S. local and state governments have enacted bans on polystyrene products1 

and are implementing statewide bans on single-use bags.2 Amici are deeply troubled 

by the Florida Legislature’s and State’s out of step attempt to create a regulatory 

vacuum by stripping Amici of their clear authority to address the environmental 

harms of polystyrene (and plastic packaging)3.   

Amici agree with the trial court’s conclusion that the subject statutes, 

collectively, violated the prohibition on special legislation and the non-delegation 

doctrine, striking them as unconstitutional. The interests of the Amici in this 

proceeding are twofold:  first, the preservation of lawful authority to regulate the use 

of polystyrene and disposable plastic bags and, second, maintaining the ability to 

promulgate policy to further statutory objectives protecting the public health, safety 

and welfare which includes the preservation of the environment.     

The environmental harm of polystyrene products and plastic bags is 

uncontroverted. The ability of the Florida Legislature to regulate, not regulate or 

                                                           
1 Surfrider, Plastic Bag Bans and Fees, http://www.surfrider.org/pages/plastic-bag-
bans-fees (last visited Sept. 25, 2017). 
2 See Qiying Zhu, The California Plastic Bag Ban: Where Do We Go From Here? 5 
Ariz. J. Envtl. L. & Policy 1053 (2015). 
3 While Amici recognize the Ordinance is solely related to the regulation of 
polystyrene, Sections 403.7033 and 403.708, F.S., also raise a preemption issue that 
applies more broadly to packaging and single use disposable plastic bags. 
Appellant’s Initial Brief at page 5 discusses the passage of the City’s Ordinance to 
ban plastic bags saying it “will have the same fate as the Polystyrene Regulation.” 
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preempt local governments from establishing policy on the use of such products is 

also uncontroverted, but it must be constitutional. This brief is not intended to re-

argue the issues already before the Court, but rather to put the issue of local authority 

to regulate polystyrene and plastic packaging into broader legal and policy context. 

ARGUMENT 

 
A. Local Governments Have a Clear Interest in Regulating the Harm 

Caused by Polystyrene and Disposable Plastic Bags  

 
1. The Harm of Polystyrene and Disposable Plastic Bags and Resources 

of Amici 

 
Local and state governments, including the Amici, recognize the harm of 

polystyrene and single use plastic bags to the environment including, but not limited 

to, the mounting challenge of addressing a significant worldwide marine debris 

catastrophe.4 Polystyrene products are not biodegradable.5 These products, which 

are typically utilized once and discarded, constitute thousands of tons of waste each 

                                                           
4 West Palm Beach Resolution No. 11-16 (2016) supported efforts to amend § 
403.7033, F.S. for local regulation of plastic bags. Monroe County Board of 
Commissioners Resolution Nos. 102a-2015 (2015) & 26-2016 (2016) supporting 
local government regulation of the use of plastic bags and 119-2017 (2017) seeking 
authorization a pilot program to regulate or ban plastic bags. Islamorada Resolution 
No. 15-05-43 (2015) to support allowing local governments to enact regulations to 
reduce the use of plastic bags.  
5 Stephen Heverly, et al., Recommendations for Reducing or Banning Foam Food 
Service Containers: An Analysis of Economic and Environmental Impacts of 
Polystyrene Policies (2017), 
https://energycenter.org/sites/default/files/Guide_for_Polystyrene_Reduction_Polic
ies.pdf. 
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year. Id. Polystyrene products are very light, representing a larger percentage of the 

total waste stream by volume (with a small weight-based percentage). Id. In terms 

of environmental impact, polystyrene products routinely end up as beach litter and 

marine pollution, which adversely impact wildlife through ingestion hazards. Id.   

 “Plastic bags are not biodegradeable” and “[a]s litter, a plastic bag’s life 

expectancy is more than 1000 years, ensuring its presence on the planet for 

generations.”6 This is a problem for the tourist economies of Amici because 

“[c]oastal tourism declines due to litter, bad publicity, and costs of beach cleanup.”7  

“Not only are plastic bags an eyesore on land but wind and water currents also 

carry plastic bags to the ocean, where marine animals, particularly sea birds and 

turtles, mistake them for food or become entangled in them.”8 Id. The Turtle Hospital 

in Marathon, Florida regularly treats sea turtles that have swallowed plastic bags and 

other synthetic material such as polystyrene.9 Plastic is also making its way through 

                                                           
6 Bridget M. Warner, Sacking the Culture of Convenience: Regulating Plastic 
Shopping Bags to Prevent Further Environmental Harm, 40 U. Mem. L. Rev. 645, 
(2010). 
7 Charles Grosenick, The Price of Plastic, 42-SPG Admin. & Reg. L. News 34 
(2017). 
8 See also Ocean Conservancy, Turning the Tide on Trash (2014), 
http://www.oceanconservancy.org/our-work/marine-debris/icc-data-2014.pdf.   
9 The Turtle Hospital, Sea Turtle Injuries, www.turtlehospital.org/sea-turtle-injuries/ 
(last visited Sept. 21, 2017). 
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the food chain to humans. In one study, “19% of the individuals examined contained 

some form of marine debris, most of it plastic.”10   

The City of West Palm Beach’s waterfront is approximately 9.5 miles long, 

all of it located within the Lake Worth Lagoon, Palm Beach County’s largest estuary, 

approximately 20 miles long.11 The Lake Worth Lagoon Management Plan has been 

in place since 2008 (updated in 2014).12  

In 1979, the Florida Legislature designated Monroe County as an ACSC. Fla. 

Stat. § 380.0552 (1979); Ambrose v. Monroe Cnty., 866 So. 2d 707 (Fla 3d DCA 

2003). All planning and development with the Florida Keys must be consistent with 

Sections 380.05 and 380.0552(7), F.S., Principles for Guiding Development.13 The 

surrounding water is designated as an Outstanding Florida Water and includes the 

Florida Keys National Marine Sanctuary, the second largest marine sanctuary in the 

United States established in 1990 and including over 2,900 acres.14 A Sanctuary 

                                                           
10 5 Ariz. J. Envtl. L. & Pol’y at 1054 (citing C. Anela Choy & Jeffrey C. Drazen, 
Plastic for dinner?  Observations of Frequent Debris Ingestion by Pelagic Predatory 
Fishes from the Central North Pacific, 485 Mar. Ecol. Prog. Ser. 155 (2013)). 
11 All of Lake Worth Lagoon is designated as critical habitat for the manatee under 
the 1976 Endangered Species Act (50 C.F.R. § 17.95(a) (1976)). 
12 Lake Worth Lagoon Management Plan, July 2013. 
13 The principles include: (a) protecting shoreline and marine resources, including  . 
. . coral reef formations . . . fish and wildlife, and their habitat; (f) enhancing natural 
scenic resources, promoting the aesthetic benefits of the natural environment…; and 
(g) protecting the public health, safety, and welfare of the citizens of the Florida 
Keys.   
14 15 C.F.R. § 922.161 (1990).  
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Management Plan has been in place since 1997.15 The Village of Islamorada is 

within the Monroe County ACSC as well as the Florida Keys National Marine 

Sanctuary. These resources are critically important to the County’s tourism and 

fishing economies.   

Given the intrinsic link between the Amici and their locations within, or their 

proximity to, highly regulated water bodies, there is a keen interest in preserving and 

protecting those areas from harm. The desire to regulate the use of these products 

stems from goals and obligations to better manage solid waste and reduce the 

impacts to natural resources, the public health, safety and welfare.   

2. Amici’s Home Rule Authority Includes Regulation of Polystyrene and 

Plastic Bags if the Statutes are Deemed Unconstitutional 

 
Municipalities have broad powers to meet their obligation to provide for the 

safety, health and welfare of their citizens. See Article VII § 2(b), Fla. Const. 

“Municipalities shall have governmental, corporate and proprietary powers to enable 

them to conduct municipal government, perform municipal functions and render 

municipal services, and may exercise any power for municipal purposes except as 

otherwise provided by law”. Pursuant to Section 166.021(3)(c), F.S., a municipality 

                                                           
15 Per the Monroe County 2030 Comprehensive Plan: “The Florida Keys are the 
location of North America’s only coral reef and the third largest coral reef system in 
the world. The Keys are also home to over 30 species of threatened and endangered 
species and is one of the most ecologically diverse ecosystems in the United States.”   
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has the power to act on any subject matter except that expressly preempted by the 

constitution or by general law.    

Similarly, non-charter counties, like Monroe County, also have a broad range 

of powers to provide for the safety, health and welfare of their citizens. See Article 

VIII § 1(f), Fla. Const.; Fla. Stat. §125.01(1) (2017) “County governments have 

legislative competence within the realm delineated by constitution and statute.” 

Jones v. Chiles, 654 So. 2d 1281 (Fla. 1st DCA 1995).  Implementing Article VIII § 

1(f) of the Florida Constitution, Chapter 125 of the Florida Statues confers on 

counties in relevant part the authority to: 

(h) Establish, coordinate, and enforce zoning and such 
business regulations as are necessary for the protection of 
the public. 

. . .  
(j) Establish and administer programs of . . . conservation 
. . . [and] air pollution control . . .  
(k) Provide and regulate waste and sewage collection.... 

. . .  
(w) Perform any other acts not inconsistent with law, 
which acts are in the common interest of the people of the 
county, and exercise all powers and privileges not 
specifically prohibited by law. 

 
Finally, with regard to county powers, “provisions . . . shall be liberally construed in 

order to . . . secure for the counties the broad exercise of home rule powers authorized 

by the State Constitution.” Fla. Stat.§ 125.01(3) (2017).  

 For the Amici, the bottom line is that if the three statutory provisions at issue 

in this proceeding are deemed unconstitutional, these local governments clearly have 
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an interest, authority and have expressed a desire to regulate polystyrene and 

disposable plastic bags under existing home rule powers and can lawfully do so. 

B. The Three Statutory Sections at Issue Do Not Preempt Local 

Government’s Regulation of Polystyrene and Disposable Plastic Bags 

 
1. Sections 500.90 and 403.7033, F.S. are an Unconstitutional Delegation 

of Authority 

 
The nondelegation doctrine requires the Legislature to supply an agency with 

“some minimal standards and guidelines ascertainable by reference to the enactment 

establishing the program.” Askew v. Cross Key Waterways, 372 So. 2d 913, 925 (Fla. 

1978).16 Statutes granting power to an administrative agency "must clearly announce 

adequate standards to guide . . . in the execution of the powers delegated”. Southern 

Alliance v. Graham, 113 So. 3d 742 (Fla. 2013). Such standards and guidelines must 

be specific to enable the court to determine if the agency is carrying out the intent of 

the Legislature. Cross Key Waterways, 372 So. 2d at 918-19 (“When legislation is 

                                                           
16 Two exceptions to the general rule that the Legislature must provide guidelines 
when delegating discretion to an agency include: (1) licensing and the determination 
of the fitness of the applicant to be licensed, and (2) regulating businesses operated 
as a privilege rather than as a right which are potentially dangerous to the public. 
Fla. Waterworks Ass'n v. Public Service Comm'n, 473 So. 2d 237 (1st DCA 1985) 
(citing Permenter v. Younan, 159 Fla. 226, 31 So. 2d 387, 389 (1947); Solimena v. 
State, Dep’t of Bus. Regulation, 402 So. 2d 1240 (Fla. 3d DCA 1981), review denied, 
412 So. 2d 470 (Fla. 1982); Astral Liquors, Inc. v. State, Dep’t of Bus. Regulation, 
432 So. 2d 93 (Fla. 3d DCA 1983), aff'd., 463 So. 2d 1130 (Fla. 1985); Brewer v. 
Ins. Comm’r and Treasurer, 392 So. 2d 593 (Fla. 1st DCA 1981).  Neither of these 
two exceptions apply in this instance. 
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so lacking in guidelines that neither the agency nor the courts can determine whether 

the agency is carrying out the intent of the legislature in its conduct, then, in fact, the 

agency becomes the lawgiver rather than the administrator of the law”). The statute 

itself “must so clearly define the power delegated that the administrative agency is 

precluded from acting through whim, showing favoritism, or exercising unbridled 

discretion.” Lewis v. Bank of Pasco Cnty., 346 So. 2d 53, 55-56 (Fla. 1976). Here, 

the sections do not fall into any exception and no standards or guidelines have been 

supplied to guide the agency, Department Agriculture and Consumer Services 

(“DACS”) or Department of Environmental Protection (“DEP”), in implementing 

these statutes. The lack of guidance provides unbridled discretion to agencies, which 

is an unconstitutional delegation of authority.17  

State statutes delegating authority to an agency have been upheld if they 

include the requisite standards and guidelines to execute said delegation. For 

example, in Rosslow, the Florida Supreme Court upheld a statute delegating 

authority to the Department of Citrus because it clearly “sets forth what constitutes 

                                                           
17 In Sarasota County, the Supreme Court invalidated, as violative of Article II, 
Section 3, an act creating the Manasota Key Conservation District, holding "[t]he 
Act does not contain any standards or guidelines to aid any court or administrative 
body in interpreting these terms. The determination of what conduct falls within the 
proscription of these ambiguous provisions is left to the unbridled discretion of those 
responsible for applying and enforcing the Act. This amounts to an unrestricted 
delegation of legislative authority, in violation of the Florida Constitution, Article 
II, Section 3, F.S.A." Sarasota Cnty. v. Barg, 302 So. 2d 737 (Fla.1974).   
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unlawful action under the section" and “sufficiently defined the limits on the 

authority of the Department of Citrus to create exemptions to the certificate 

requirement.” Rosslow v. State, 401 So. 2d 1107 (Fla. 1981).18 More recently, in 

Southern Alliance, the Florida Supreme Court upheld a statute directing the Public 

Service Commission to promote utility investment and allow for rate recovery 

because the Legislature expressly provided for the purpose of the cost recovery 

mechanisms and further limited the mechanisms of recovery. Southern Alliance, 113 

So. 3d at 748-49 (Fla. 2013). These cases demonstrate that there is a proper way to 

delegate authority to an agency and have the requisite specificity required for 

standards and guidelines.  

However, despite the longstanding nondelegation doctrine, here the 

Legislature failed to properly delegate polystyrene regulation to DACS, rendering 

Section 500.900, F.S. unconstitutional. Section 500.90 attempts to delegate authority 

to regulate polystyrene by DACS, stating: 

The regulation of the use or sale of polystyrene products by entities regulated 
under this chapter is preempted to the department. This preemption does not 
apply to local ordinances or provisions thereof enacted before January 1, 
2016, and does not limit the authority of a local government to restrict the use 
of polystyrene by individuals on public property, temporary vendors on public 
property, or entities engaged in a contractual relationship with the local 

                                                           
18 In Cumming, the court found that the "statutory guidelines adequately describe[d] 
the bounds within which the Commission [was] to promulgate its regulations.” State 
v. Cumming, 365 So. 2d 153 (Fla. 1978) (where § 372.922, F.S. granted the Florida 
Game and Fresh Water Fish Commission the authority to define wildlife within its 
rules and specifically limited the definition wildlife in the statute). 
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government for the provision of goods or services, unless such use is 
otherwise preempted by law. Fla. Stat. § 500.90 (2017). 

 
However, the Legislature failed to provide any standards or guidelines at all – let 

alone sufficient guidelines – for the agency to follow in carrying out its legislative 

intent- “regulation of the use or sale of polystyrene products” on non-public property 

or for non-public contracting relationships.   

The Appellants incorrectly argue in their brief that Section 403.7033, F.S. 

“preempts the [City’s] Polystyrene Regulation”19 and “Section 403.7033 thus 

expressly prohibits local regulation of auxiliary food containers, including 

polystyrene food containers, at this time”20. Finally, the Appellant’s argue, “[n]o 

argument was advanced that polystyrene food containers are not ‘auxiliary food 

containers’. Therefore, section 403.7033 expressly preempts section 34-188 of the 

Coral Gables Code, and thus renders the Polystyrene Regulation… null and void.”21 

Despite these interpretations by Appellants, Section 403.7033 was never intended to 

include analysis of polystyrene at all and was singly focused on plastic bags or “retail 

bag regulation” evidenced by DEP’s own report.22 The actual report at issue makes 

                                                           
19 Appellant’s Initial Brief at 19. 
20 Id. at 20. 
21 Id. at 21. 
22 Florida Department of Environmental Protection, Retail Bags Report For the 
Legislature (2010), 
http://www.dep.state.fl.us/waste/quick_topics/publications/shw/recycling/retailbag
s/Retail-Bag-Report_01Feb10.pdf. (“…the Florida Legislature directed the 
Department of Environmental Protection to undertake this analysis of the need for 
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exactly (1) mention of polystyrene merely describing a statute in another state.23 It 

makes no policy recommendations related to polystyrene products. In fact, the 

Report itself is called “Retail Bags Report for the Legislature”. Id. Appellants try to 

stretch the application of Section 403.7033 far beyond what the Legislature ever 

intended, or what the DEP ever interpreted, their direction to include.   

Section 403.7033, F.S. also amounts to an unconstitutional delegation of 

authority because despite the report being submitted to the Legislature in 2010, 

recommendations have still not been adopted. Section 403.7033 reads in part: 

As such, the Department of Environmental Protection shall undertake an 
analysis of the need for new or different regulation of auxiliary containers, 
wrappings, or disposable plastic bags used by consumers to carry products 
from retail establishments… To ensure consistent and effective 
implementation, the department shall submit a report with conclusions and 
recommendations to the Legislature no later than February 1, 2010. Until such 
time that the Legislature adopts the recommendations of the department, no 
local government, local governmental agency, or state government agency 
may enact any rule, regulation, or ordinance regarding use, disposition, sale, 
prohibition, restriction, or tax of such auxiliary containers, wrappings, or 
disposable plastic bags. Fla. Stat. § 403.7033 (2017). 
 

                                                           
new or different regulation of auxiliary containers, wrappings, and disposable plastic 
bags used by consumers to carry products from retail establishments. The following 
explanation of these terms is included to assist the reader. In this report, these are all 
generally referred to as ―retail bags or ―single use bags: Auxiliary container: A 
secondary container into which a product is placed for transport by a consumer. It 
includes reusable bags, paper bags, gift bags, gift boxes, hat boxes, and cloth bags – 
everything but plastic bags (emphasis added). Wrappings:  Includes plastic wrapping 
for items that are used to protect and transport the items within. Disposable plastic 
bags: Includes plastic bags (of any thickness) used by consumers to carry products 
from establishments.”)  
23 Id. (Report mentions polystyrene once in an overview of a statute in Hawaii.)   
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As was held in Dickinson, “enactments may not be drafted in terms so general and 

unrestrictive that administrators are left without standards for the guidance of their 

official acts.” Dickinson v. State of Fla., 227 So. 2d 36 (Fla.1969). By failing to 

include a timeline for adoption of the required recommendations, the Legislature 

created an unrestricted and seemingly indefinite timeline within which to provide 

guidance for implementing this statutory provision. This is impermissible and 

amounts to an unconstitutional delegation of power.   

In addition to Section 403.7033, F.S. being an unconstitutional delegation, 

this statute is also impermissibly vague. “When a statute is couched in vague and 

uncertain terms or is so broad in scope that no one can say with certainty, from the 

terms of the law itself, what would be deemed an infringement of the law, it must be 

held unconstitutional . . . " Conner v. Joe Hatton, Inc., 216 So. 2d 209 (Fla.1968).  

The Legislature failed to define “auxiliary containers” or “wrappings” or provide 

any other guidance with regard to the products encompassed by these terms. While 

the Appellant’s would like the court to believe this includes polystyrene products, 

clearly that is not the case when looking at DEP’s work product. As a result, Section 

403.7033 must be held to be unconstitutionally vague.  

Read together, Sections 500.90 and 403.7033, F.S. attempt to create a 

preemption to DACS to regulate polystyrene, yet there are no standards and 

guidelines for officials to ever act upon, determine the scope of that preemption, or 
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define how that preemption should be carried out. These failures leave local 

governments uncertain about what they can and cannot regulate.   

2. Section 403.708(9) Is Unconstitutionally Vague and Improper As 

Applied to the City’s Ordinance  

 
Section 403.708(9), enacted in 1974, states that: 

The packaging of products manufactured or sold in the state may not be 
controlled by governmental rule, regulation, or ordinance adopted after March 
1, 1974, other than as expressly provided in this act. Fla. Stat. § 403.708(9) 
(1974). 
 

This provision is also unconstitutionally vague and improper as applied to the City’s 

ordinance. Neither Section 403.708, F.S. nor the statutes “Definition” section 

(403.703, F.S.) define “packaging of products”. This could include: 1) the 

containment of products for retail sale and distribution (such as in a supermarket), 

2) the packaging of food from restaurants (either as take out or for the retention of 

leftovers) or 3) both. As drafted, the scope of Section 403.708(9) is entirely unclear.  

It is also difficult – if not absurd – to conclude that Section 403.708(9) was intended 

to apply to single-use polystyrene containers or plastic bags as we use them today 

versus when the law was passed in 1974.  

Polystyrene (styrofoam) was first developed in 1941. The U.S. Food and Drug 

Administration, which regulates the safety of food contact packaging, first approved 

the use of polystyrene in 1958. While polystyrene was first used as packaging in the 

form of foam cups as early as 1960, the use of polystyrene as food containers did 
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not become prevalent until the mid to late 1980s.24 McDonalds, the largest user of 

foam packaging at one time, only started using foam sandwich containers in 1983 

(and continued until styrofoam was replaced with paper packaging in 1990).25  

Similarly, plastic disposable grocery bags on were not introduced in America until 

197926, five (5) years after this statute was enacted. 

This provision was enacted in 1974, long before single-use products 

(including polystyrene and plastic bags) became prevalently used in American 

society. Additionally, the American behavior has changed drastically between 1974 

and now – with an exponential growth of “single-use” and “disposable” plastic 

products.27 Given the time of enactment, it is altogether impossible to surmise that 

                                                           
24 See Jeremy P. Jacobs, Styrofoam Made Huntsman Rich, but Candidate’s Role in 
the Family Business Remains Unclear (Jul. 14, 2011), 
http://www.nytimes.com/gwire/2011/07/14/14greenwire-styrofoam-made-
huntsman-rich-but-candidates-ro-29103.html?pagewanted=all&mcubz=0. 
(Huntsman Container Co. was created by one of the country's first Styrofoam 
peddlers in 1970, immediately selling packaging to the nation's largest fast food 
chains. Problems in the Middle East limited the company from obtaining 
polystyrene, thereby limiting expansion of the business until the 1980s.).  
25 See Hayley Peterson, 11 Photos That Show How McDonald’s Has Changed Since 
the 1950s, Business Insider (Jan 7. 2016), 
http://www.businessinsider.com/mcdonalds-bags-through-history-2016-1. 
26 Sarah La Skow, How The Plastic Bag Became So Popular, The Atlantic, (Oct. 
2014), https://www.theatlantic.com/technology/archive/2014/10/how-the-plastic-
bag-became-so-popular/381065/. 
27 See Ellen Macarthur Foundation, The New Plastics Economy: Rethinking the 
Future of Plastics, http://tiny.cc/95wgiy. (Plastics production has surged over the 
past 50 years, from 15 million tonnes in 1964 to 311 million tonnes in 2014, and is 
expected to double again over the next 20 years . . . Plastic packaging . . . is and will 
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the Legislature contemplated the application of Section 403.708(9) to polystyrene 

and plastic bags as they are used today. Rather, common sense dictates that the 

statute was enacted to eliminate patchwork regulation of food packaging by local 

governments which would have inhibited the transport and distribution of food 

products statewide.  

 With the history of polystyrene and single use plastic bags, it is not likely this 

section was intended or could be interpreted to preempt the City’s Ordinance. But 

even if the provision were found to encompass single-use products, the statute 

cannot stand being impermissibly vague because the reach of this statute is 

indeterminable. As such, Section 403.708(9) must be held to be unconstitutional and 

therefore cannot act to preempt the City’s ordinance from regulating polystyrene (or 

more broadly retail plastic bags).  

C. State and Local Government Requirements to Protection the Public, 

Health, Safety and Welfare from the Harms of Polystyrene and Single 

Use Plastic Bags 

 
1.  State Requirements Regulating Waste  

 
The Florida Legislature has made several findings with regard to solid waste 

handling to enhance the beauty of the environment; conserve and recycle natural 

                                                           
remain the largest application; currently, packaging represents 26% of the total 
volume of plastics used.) 



 

17 
 

recourses; and protect public health, safety and welfare.28 Additionally, the Florida 

Legislature declared several purposes related to solid waste handling, which include: 

1) “[p]rovide the authority and require counties and municipalities to adequately 

plan and provide efficient, environmentally acceptable solid waste management . . 

.”, 2) “[p]romote the reduction, recycling, reuse, or treatment of solid waste, 

specifically including hazardous waste, in lieu of disposal of such wastes”, and 3) 

[e]ncourage counties and municipalities to utilize all means reasonably available to 

promote efficient and proper methods of managing solid waste and to promote the 

economical recovery of material and energy resources from solid waste...” Fla. Stat. 

§ 403.72(2)(c)(g)(i) (2017). In furtherance of these findings and to achieve 

legislative intent, maximum resource recovery and recycling are considered “high-

priority” goals of the state. See Fla. Stat. § 403.7032(1) (2017).29     

These state policies and goals are coupled with explicit direction to local 

governments to do their part in mitigating the impact. Unconstitutionally attempting 

                                                           
28 “Inefficient and improper methods of managing solid waste create hazards to 
public health, cause pollution of air and water resources, constitute a waste of natural 
resources, have an adverse effect on land values, and create public nuisances. Fla. 
Stat. § 403.72(1)(a) (2017). “[T]he continuing technological progress and 
improvements in methods of manufacture, packaging, and marketing of consumer 
products have resulted in an ever-mounting increase of the mass of material 
discarded by the purchasers of such products, thereby necessitating a statewide 
approach to assist local governments around the state with their solid waste 
management programs.” Fla. Stat. § 403.72(1)(c) (2017).   
29 By the year 2020, the long-term goal for local governmental recycling is at least 
75 percent of the municipal solid waste. Fla. Stat. § 403.7032(2) (2017). 
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to preempt regulation of single-use products, like polystyrene and plastic bags, 

conflicts with the Florida Legislature’s clearly established goal of reducing the 

impacts from, and waste related to, these products.  

2.  Frustration of Policy Implementation Mechanisms 

 
The important intersection of state and local solid waste policy with regard to 

single-use products and management of them is the fact that single-use products are 

particularly challenging to dispose of or recycle.30 Given this challenge, local 

governments develop goals, objectives and policies to reduce or eliminate solid 

waste overall including polystyrene and plastic bags. A key mechanism local 

governments use to implement these types of state directives on solid waste is the 

Comprehensive Plan.31 A local comprehensive plan is a statutorily mandated 

                                                           
30 Polystyrene food service containers in particular are difficult to recycle due to the 
lack of viable markets for the recycled material, limited collections services and 
places for recycling, and extra effort required to clean containers once they are dirty. 
In fact, according to the Environmental Protection Agency, only 1.3% of all 
polystyrene discarded in 2013 was recycled.   See Nereida Moreno, Styrofoam 
recycling, already scarce in the region, takes another hit. The Chicago Tribune 
(Aug. 22, 2016), http://www.chicagotribune.com/news/local/ct-styrofoam-
recycling-centers-met-20160818-story.html. See also Jennie Reilly Romer, The 
Evolution of San Francisco’s Plastic Bag Ban, 1 Golden Gate U. Envtl. L.J. 439 
(2010) (explaining plastic bags are not recyclable through most curbside programs, 
can be economically or environmentally inefficient to recycle, result in recycling 
waste, and getting caught in recycling processing equipment).  
31 In 1975, the Florida Legislature adopted the Local Government Comprehensive 
Act which required local governments to adopt and amend comprehensive plans to 
control and direct the use and development of land. Fla. Stat. § 163.3167(1) (2017). 
By statute, all land development regulations and actions (emphasis added) of a local 
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legislative plan to control and direct the use and development of property within a 

county or municipality. Fla. Stat. § 163.3167(1) (1985); Southwest Ranches 

Homeowners Ass'n v. Broward Cnty., 502 So. 2d 931 (Fla. 4th DCA 1987). The plan 

is likened to a constitution for policy implementation. O'Loane v. O'Rourke, 231 

Cal.App.2d 774, 782, 42 Cal.Rptr. 283, 288 (1965). All three (3) Amici have adopted 

Comprehensive Plans which include goals, objectives and policies related 

specifically to solid waste management and recycling.32  

The inability to regulate polystyrene and plastic packaging conflicts with 

existing goals, objectives and policies in Amici’s Comprehensive Plans and 

significantly diminishes their ability to implement policies with regard to waste 

reduction and recycling mandates.  A key component of waste reduction includes 

reducing harmful materials such as polystyrene and plastic bags. Prohibiting their 

use altogether through local regulation, and consistent with the Amici’s 

                                                           
government must be consistent with its comprehensive plan. Fla. Stat. § 163.3194 
(1)(a) (2017).   
32 For example, see City of West Palm Comprehensive Plan: Objective 1.2 
identifying developing alternative methods of disposing of solid and hazardous 
waste (Utilities Element); Policy 1.2.2 to discourage littering (Utilities Element) and 
Policy 1.12.2 meeting these objectives and policies through recycling, waste and 
energy reduction and reuse of resources (Future Land Use Element). See also 
Monroe County 2030 Comprehensive Plan, Objective 801.4 to achieve a 75 percent 
diversion rate of the municipal solid waste stream by 2020 through recycling. See 
also Islamorada Goal 4-4, Objective 4-4.1 and two supporting policies on 
enhancement and improvement of recycling and waste programs. 
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Comprehensive Plans, would maximize resource recovery and recycling a clear 

“high-priority” goal of the state. 

CONCLUSION 

 
 For the foregoing reasons, Amici respectfully requests that this Court affirm 

that Sections 500.90, 403.708(9) and 403.7033 are unconstitutional. 

 

Respectfully submitted this 25th day of September, 2017. 

/s/ Erin Deady      
ERIN DEADY, ESQ. 
Florida Bar No. 367310 
Erin L. Deady, P.A. 
701 Northpoint Parkway, Suite 205 
West Palm Beach, FL 33407 
(561) 586-7116 
Erin@deadylaw.com 
Attorney for City of West Palm Beach  
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