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1. Introduction.

The courts of this state do not take lightly a contention that a statute passed
by the Legislature is unconstitutional' and start with the well-established principle
that a legislative enactment is presumed to be constitutional. Weingrad v. Miles, 29
So.3d 406, 409 (Fla. 3d DCA 2010). Declaring three state statutes unconstitutional
with the stroke of a pen is a serious matter. Doing so without reference to established
legal rules or precedent, and without careful consideration and analysis of the text
of the allegedly unconstitutional statutes, is clear error.

Courts are arbiters of legality, not of policy. As is demonstrated by the
arguments amicorum curiae, some may desire more local regulation of polystyrene,
and some less. However, the trial court was not the body to authorize more local

regulation over express prohibition of such regulation. “This is a government of

t “That the judicial department is the proper power in the government to
determine whether a statute be or be not constitutional will not, at this day, be
questioned. That matter, though once mooted by no less a man than Thomas
Jefferson, was put finally to rest by the decision in the case of Marbury v. Madison,
wherein C. J. Marshall gave it the sanction of his great name. But it is a most grave
and important power, not to be exercised lightly or rashly, nor in any case where it
cannot be made to appear plainly that the Legislature has exceeded its powers. If
there exist upon the mind of the court a reasonable doubt, that doubt must be given
in favor of the law.” Cotten v. Leon Cty. Comm'rs, 6 Fla. 610, 613 (Fla. 1856).

Cotten also explains why Appellee’s argument at Section F (p. 31) of the
Response Brief is baseless. Of course, the trial court had “proper power in the
government to determine whether a [municipal resolution] be or be not
constitutional.” Sovereign immunity and separation of powers are no bar to judicial

review power.
1
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laws and not of men.” Carolina Portland Cement Co. v. Baumgartner, 99 Fla. 987,
1003, 128 So. 241, 247 (1930).

Decisions striking state statutes are reviewed de novo, and appellate courts are
obligated to accord legislative acts a presumption of constitutionality and to construe
challenged legislation to effect a constitutional outcome whenever possible.”
Florida Dept. of Revenue v. Howard, 916 So. 2d 640, 642 (Fla. 2005), cited in
Florida Dep't of Revenue v. City of Gainesville, 918 So. 2d 250, 256 (Fla. 2005).
Considering the competing pleadings below, with each challenging the other side’s
laws as unconstitutional, Appellee is wrong to argue that the burden of proving
unconstitutionality rests solely on Appellants. Answer Brief at 8. Instead, each side
in this dispute has a corresponding burden to prove its law is constitutional and the
other side’s law is unconstitutional, with due consideration of the supremacy of valid
state statutes over conflicting municipal regulations.

2. There is no Legal Basis to Find Sections 403.708(9) And 403.7033
Unconstitutional.

The Court’s order struck Sections 403.708(9) and 403.7033 as
unconstitutional (R. 648) — a drastic remedy by any standard. Its reasoning — drafted
by Appellee’s sharp quill — was that Sections 403.708(9) and 403.7033 lack the
necessary standards and guidelines for implementation, rendering them

unconstitutionally vague.” Id., Response Brief at 27.

2
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Despite Appellants’ assignment of error to this finding, the Response Brief
provides no explanation or legal support for the proposition that plain and obvious
preemption statutes are unconstitutional if they “fail to provide legislative guidance”

b3

or “enabling legislation.” That standard comes from delegation statutes, not from
preemption statutes. Appellee simply made that rule up, and beyond quoting from
the order below, the Response Brief does not further defend the position.

Appellee utterly fails to respond to the argument (Initial Brief at 24 to 25) that
there is no constitutional rule that all subjects and issues in Florida must be regulated
by somebody, lest there be “a state of limbo” or “vacuum.” Appellee provides no
precedent for the novel proposition that the Legislature cannot validly preempt
regulation of a subject to the state, and then not regulate at the state level. Appellee
does not answer the question raised in the Initial Brief “at what point, after DEP
studied the matter and rendered its recommendations to the Legislature, section
403.7033 suddenly became unconstitutional.”

Nor is Appellee’s (and thus the trial court’s) distinction of Appellee’s case
law on this issue, i.e. Classy Cycles, Inc. v. Bay County, 201 So. 3d 779 (Fla. 1*
DCA 2016) and Masone v. City of Aventura, 147 So. 3d 492 (Fla. 2014) convincing.
Classy Cycles involved express state preemption of local regulation without

corresponding state regulation requiring the type of safety vests and the type of

insurance sought by the preempted local regulation (causing what Appellee would
3
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call a “vacuum in the safety vest and $10,000 bodily injury insurance regulation”).
There is no indication in Classy Cycles that express preemption is unconstitutional
without a “comprehensive scheme” of state regulation. Appellee adopted the
“comprehensive scheme” language from jurisprudence discussing the types of
permissible state preemption, i.e. “express” vs. “implied,” without any legal support
for its claim that one is proper without enabling legislation while the other is not.
Besides: there is no “vacuum” in state regulation of polystyrene products used for
packaging or as auxiliary containers. They are regulated as solid waste, but not
prohibited as in Coral Gables. As amici Surfrider Foundation, et al. point out, state
preemption of smoking, fire sprinklers, foods, beekeeping, guns, and other products
and activities is part of Florida’s legislative fabric.

Before this trial court struck three state statutes as unconstitutional, it should
have analyzed their text, and provided a legal rule or precedent for its extraordinary
remedy of overriding the will of the legislative branch of government. Instead, the
court signed the order drafted by Appellee, and let the matter rest. For that reason

alone, the order striking the statutes as unconstitutional must be reversed.?

2 Appellants do not argue that the order below should be reversed simply
because the trial court adopted Appellee’s proposed order. See Appellee’s Proposed
Order, appellate record supplement (Exhibit B). Appellants assert that the people of
Florida are not well served if a trial court accepts one side’s kitchen-sink draft order
and adopts colorable and patently absurd reasonings in support of a decision, hoping

that something will stick on appeal. While Appellants do not know whether the lower
4
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3. Sections 403.708(9) and 403.7033 on Their Face Preempt The City
Ordinance, And Nothing in Section 500.90 Can Change That.

Without any textual analysis of Sections 403.708(9) and 403.7033, the lower
Court ruled that these sections could not possibly preempt regulation of polystyrene
food containers because of the language of Section 500.90. R. 647; Response Brief
at 25. Besides the impropriety of relying on subsequent legislative history to
interpret an earlier statute (Initial Brief at 14-15), and despite Appellee’s
contemporaneous argument that Section 500.90 should be struck as unconstitutional
(which would render it void for all purposes), Appellee argues that the mere
enactment by the Legislature of Section 500.90 is proof positive that the previous
Legislatures could not possibly have intended to include polystyrene products within
the ambit of Sections 403.708(9) and 403.7033.

That argument is not tenable given the plain wording of Sections 403.708(9)
and 403.7033, which obviously regulate polystyrene packaging and polystyrene
auxiliary containers. Moreover, a sophisticated comparison of the statutes would

have shown that Sections 403.708(9) and 403.7033 deal with resource recovery and

court did that here, the reasoning of both the proposed and actual order is suspect.
It should be noted that the trial court was ready to decide the entire case in
Appellee City’s favor at the motion to dismiss stage, after 10 minutes of procedural
argument, and without having heard substantive arguments of the parties. Hearing
Transcript of October 4, 2016 -- appellate record supplement (Exhibit A), pp. 8-9 (“1
think you're wasting your time, because I'm telling you that I've looked at it and it

looks to me as if it's facially unconstitutional.”).
5
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management (i.e., garbage), while Chapter 500 deals with use of polystyrene
products by food establishments, stores and food service establishments. See
§500.03(p) - (1).

Section 500.90 by its own terms excepts local regulation of the polystyrene
use by several groups from its preemptive reach: (a) individuals on public property;
(b) temporary vendors on public property; or (c¢) entities engaged in a contractual
relationship with local government for the provision of goods or services, .... unless
their use of such products is otherwise preempted by law.?

Sections 403.708(9) and 403.7033 deal with refuse and resource management,
and there is no indication that they concern regulation of use of products by
individuals on public property, for example. The Legislature may have felt that local
municipalities should have some leeway in regulating temporary vendors on public
property or entities contracting with the municipalities — unless they regulate certain
vendors’ use of polystyrene that is reserved for state regulation. The Legislature may
have been concerned about other regulation of uses of products (as opposed to
packaging), elsewhere in Florida law. But the lower court did not make any effort

to sustain the constitutionality of the statutes.

3 The Florida Supreme Court in D'4Agastino v. City of Miami, 220 So. 3d 410,
421 (Fla. 2017) explained that language such as “except as otherwise provided by
law ... establishes the constitutional superiority of the Legislature's power over

municipal power.”
6
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4. Section 500.90 is Not Retroactive
No matter how often Appellee City repeats its mantra (Answer Brief at 3, 14,
15, 23, 24), Section 500.90 does not contain a “Retroactivity Provision.” Instead,
Section 500.90 preempts some types, but not all types, of local polystyrene
regulation, and then grandfathers existing local polystyrene regulations enacted prior
to the January 2016 legislative session. Accordingly, the statute is effective July 1,
2016 (like many other laws passed during that legislative session), but does not apply
to local polystyrene regulation enacted prior to January 1, 2016. It is factually and
legally false to state that “the City was the only municipality affected by the
provision granting protection to local ordinances enacted before January 1, 2016.”
In reality, the Appellant City was not affected by the grandfathering provision, and
that is the City’s gripe. Ultimately, this is not about “retroactivity,” but about a
reasonable grandfathering clause Appellee does not like.’
5. The City Has Failed To Prove That The Pre-January 1, 2016

Grandfathering Date of Section 500.90 Cannot Have Any
Conceivable Rational Basis.

*Appellee City is intentionally imprecise when it argues that the true effect of
Section 500.90 was “to retroactively invalidate the City Ordinance.” Response Brief
at 14. In reality, the true effect of Section 500.90 was to preempt all local regulation
of the stated polystyrene use effective July 1, 2016.

> Appellee’s Response Brief cites no legal precedent where a grandfather
clause was found to be an improper classification and thus arbitrary and capricious.
With the burden to prove unconstitutionality of Section 500.90 on Appellee, one

should have expected some legal support on this point.
7
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To argue that the pre-January 1, 2016 grandfathering date creates an improper
classification scheme is as illogical as it would be to argue that the City Ordinance
creates an improper classification scheme when it “exempts polystyrene used to
package raw meat, fish, or poultry, and certain not-for-profit and governmental
entities” (Answer Brief at 1). Such exemption choices are routinely made by
legislative bodies. The presumption is that the choices are valid unless the challenger
proves that there cannot be any rational basis for the legislative choice. In essence,
the City is asserting an equal protection claim, i.e., “other cities were treated different
than us.” However, equal protection (or due process) rights do not apply to state
action against a municipality, i.e. they are purely personal. Shelby v. City of
Pensacola, 112 Fla. 584, 588, 151 So. 53, 55 (Fla.1933).

This Court has been deferential with respect to exemptions granted to specific
classes by the Legislature. See, e.g., City of Miami v. Dade Cty., 190 So. 2d 436, 440
(Fla. 3d DCA 1966)(upholding exemption language for school board vs.
municipality where exemption was neither capricious nor arbitrary). Regardless of
the terminology used, be it “grandfathering clause or “classification scheme,” be it
“violation of equal protection” or “due process” or “violation of Florida
Constitution’s protection against arbitrary laws under Article III, section 11(b),”
Appellee has failed in its burden to prove that there is no reasonable conceivable

state of facts that could provide a rational basis for the pre-January 1, 2016
8
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grandfathering. The law must be upheld “if there is any reasonably conceivable state
of facts that could provide a rational basis for the classification.” F.C.C. v. Beach
Commc'ns., Inc., 508 U.S. 307, 313, 113 S.Ct. 2096. “In other words, a legislative
choice is not subject to courtroom fact-finding and may be based on rational
speculation unsupported by evidence or empirical data.” Id.,; City of Fort Lauderdale
v. Gonzalez, 134 So.3d 1119, 1121 (Fla. 4th DCA 2014).

6. Section 500.90 Does Not Only Affect Appellee City

a. Section 500.90 on its face applies to counties and municipalities
throughout the state

Appellee incorrectly asserts that Section 500.90 “preempts the City, and only
the City, among all Florida municipalities, from regulating the use of polystyrene
within its borders.” Response Brief at 6. Appellee knows full well that effective July
I, 2016, Section 500.90 preempts all Florida municipalities from enacting
regulation of certain polystyrene uses.

Other polystyrene regulations enacted or being enacted since the effective
date of Section 500.90 outside Dade County are directly affected by Section 500.90.

That fact alone demonstrates that Section 500.90 is applicable to municipalities

6 See, e.g., Pompano Beach Ordinance creating section 96.61, “Styrofoam/
Polystyrene Food Service Articles,” considered on first reading on September 26,
2017; City of Hollywood Ordinance creating Section 97.08 of Code of Ordinance
prohibiting use of polystyrene on public property, passed on first reading on

September 6, 2017.
9
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outside Miami-Dade County. Thus, the trial court’s determination that Section
500.90 1s an improper special law (Response Brief at 14; R. 634) is reversible error.
b. The grandfather clause in Section 500.90 is not a ‘“subterfuge
clause” pretending to be general, but in reality regulating only

Coral Gables.

Throughout its Brief, Appellee analogizes Section 500.90 to unconstitutional
statutes pretending to be general in nature but in reality regulating only one single
county — called here the “subterfuge statutes.” See, e.g., Department of Business
Regulation v. Classic Mile, Inc., 541 So. 2d 1155 (Fla. 1989) (statute applicable only
in counties “in which there has been issued by the Division of Pari-mutuel Wagering
of the Department of Business Regulation, as of January 1, 1987, two quarter horse
racing permits, neither of which was utilized for racing prior to January 1, 1987, and
only one jai alai permit,” i.e. applicable only in Marion County); City of Miami v.
McGrath, 824 So. 2d 143, 145 (Fla. 2002) (statute applicable only in municipality
with a resident population of 300,000 or more by April 1, 1999 —1i.e. applicable only
in Miami-Dade County); Waybright v. Duval County, 142 Fla. 875 (Fla.
1940)(statute applicable only in counties with a population of not less than one
hundred sixty-five thousand and not more than one hundred eighty thousand — 1.e.,
applicable only to Duval County); Homestead Hospital, Inc. v. Miami-Dade County,

829 So. 2d 259 (Fla. 3d DCA 2002) (statute applicable only in unnamed counties

with a governing board appointed by the regulated entities, all of which were located

10
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in Dade County, i.e., applicable only in Miami-Dade County); S & J Transportation,
Inc. v. Gordon, 176 So. 2d 69 (Fla. 1965) (statute applicable in any county with a
population greater than 900,000 persons and owning and operating an airport — i.e.
applicable only in Miami-Dade County); and State ex rel. Worthington v. Cannon,
181 So.2d 346 (Fla. 1965) (state law applicable only in counties having a population
of 750,000 or more, i.e., only in Miami-Dade County).’

Clearly, a law applying on its face to all counties and municipalities
throughout Florida, while grandfathering some regulations pre-existing at the time
of introduction of the law in the Legislature, is fundamentally different from the
subterfuge statutes. Not grandfathering certain regulations enacted after the
grandfathering date does not amount to subterfuge. It simply was a reasoned
legislative choice.

7. The City’s Cynical Attempt to Backdate Its Ordinance Was
Ineffective.

Perhaps the clearest evidence of Appellee City’s early awareness that its
Ordinance violates Section 500.90 was its effort on March 15, 2016, to pass a single-

reading “emergency ordinance” making the Ordinance “effective” on December 8,

" Appellee also cites City of Miami v. Dade County, 190 So. 2d 436, 440 (Fla.
3d DCA 1966) for the proposition that classification schemes affecting
municipalities cannot be arbitrary. In that case, exemption language in a taxation

statute in favor of school boards was found not to be arbitrary and capricious.
11
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2016. As Appellants alleged in their pleadings (R.19-20), that maneuver was (a)
illegal as violative of the dual reading requirement for ordinances (§166.041(3)(a)),
(b) was ineffective to take advantage of Section 500.90’s grandfathering clause,
which applies to local regulation “enacted,” rather than “effective,” prior to January
1, 2017, and (c) demonstrates the cynical approach of Appellant City to its role in
the governmental hierarchy of Florida, when it determined that beating state
preemption to the punch was a worthy “emergency,” justifying abandonment of legal
requirements for the local legislative process. Clearly, Appellant determined that in
this case, the ends justify the means. If this were found to constitute a proper
emergency, the dual reading requirement of §166.041 would be eviscerated. See,
e.g., Davis v. City of S. Bay, 433 So. 2d 1364, 1366 (Fla. 4" DCA 1983) (requiring
some form of external exigency for an “emergency”).
8. The City’ Ordinance “Nullifying” Section 500.90 Was Ultra Vires.

While Appellant correctly points to Section (5) of the Home Rule Amendment
to the Florida Constitution for the proposition that local municipal charters or
ordinances in Miami-Dade may in fact conflict with, modify or nullify an
unauthorized state law, Appellant incorrectly leaps to the conclusion that this section
gives local governments jurisdiction to pass naked ordinances doing no more than
to declare an unauthorized state law invalid. The power to issue declaratory

judgments belongs to the Courts. §86.011. Appellee’s April 26, 2016 Ordinance
12
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“nullifying” Section 500.90 was ultra vires, and the trial court should have ruled so.
See Liberty Counsel v. Fla. Bar Bd. of Governors, 12 So. 3d 183, 191-92 (Fla.
2009)( A municipality “engages in an ‘ultra vires' act when it lacks the authority to

take the action under statute or its own governing laws.”).

9. Statutory Construction: Section 500.90 is a Statute of Preemption
Rather Than Delegation.

Appellee City correctly states that Appellants assert that “section 500.90 is a
statute of preemption... as opposed to a delegation of rulemaking authority”,
Response Brief at 19, but incorrectly claims that Appellants “cite no authority for
this distinction.” Appellants’ authority for claiming that the section is a statute of
preemption is the plain wording of Section 500.90:

500.90 Regulation of polystyrene products preempted to
the department. — The regulation of the use or sale of
polystyrene products by entities regulated under Chapter
500 is preempted to the department. This preemption
does not apply to local ordinances or provisions thereof
enacted before January 1, 2016, and does not limit the
authority of a local government to restrict the use of
polystyrene by individuals on public property, temporary
vendors on public property, or entities engaged in a
contractual relationship with local government for the
provision of goods or services, unless such use is
otherwise preempted by law (emphasis added).

Where a word used in a statute has a definite meaning, and the sense in which
it is used is clear, the courts must give to such word its popular meaning. Van Pelt

v. Hilliard, 75 Fla. 792, 798, 78 So. 693, 693 (1918). The words “preempt” and
13
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“preemption” have a definite meaning, and the meaning is not “delegate,” or

29 <6

“rulemaking” “preempt” means “to seize upon to the exclusion of others,”® not to
“delegate to another branch of government.” A court may not “rewrite the statute or
ignore the words chosen by the Legislature so as to expand its terms.” Knowles v.
Beverly Enterprises-Florida, Inc., 898 So. 2d 1, 7 (Fla. 2004). It is Appellee that
“cites no authority” for ignoring the dictionary definition of “preempt.”

To the extent there is an ambiguity in the statute, it must be interpreted in such
a fashion as to find it constitutional. Wright v. Bd. of Pub. Instruction of Sumter Cty.,
48 So. 2d 912, 914 (Fla. 1950) (“Courts disregard verbal inaccuracies and resolve
reasonable doubts in favor of its constitutionality”). Moreover, if any portion of
Section 500.90 were to be found unconstitutionally vague, the trial court had the
obligation to sever such clause and preserve the constitutionality of the remainder,
if possible. Small v. Sun Oil Co., 222 So.2d 196, 199 (Fla. 1969). Thus, ife.g., the
grandfathering clause were objectionable in any way, the rest of the preemption
statute should be preserved, and made applicable to all municipalities, including
Coral Gables, leading to the invalidation of Appellee’s Ordinances as requested by

Appellant. See Cramp v. Board of Public Instruction, 137 So.2d 828 (Fla.1962);

Lawnwood Med. Ctr., Inc. v. Seeger, 990 So. 2d 503, 518 (Fla. 2008).

¢ Merriam-Webster.com. 2017. https://www.merriam-webster.com (11.0Oct. 2017)
14
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10. Amici Curiae Are in the Wrong Forum

Amici Curiae argue that plastics are a considerable problem in the
environment worldwide, a point nobody disputes. But the trial court was not
authorized to arbitrate or solve pollution problems. Most of the amici’s points must
be made to the Florida Legislature, within the hierarchy of Florida’s tiered legislative
structure. Citizen’s voices demanding more regulation are to be heard at the ballot
box, not in the court room.

Nor is it correct to argue that pollution by polystyrene containers is a local
problem, to be addressed town by town. Polystyrene in Coral Gables is the same as
polystyrene in Cape Coral or Coral Springs. Amici prove the point: they spend pages
elaborating on the worldwide scourge of plastic refuse. The Legislature has
determined that polystyrene use is a state-wide issue, and should be regulated, if at

all, at the state level. The Legislature must not be second-guessed in that regard.

CONCLUSION
Both the trial court and Appellee City failed to pay the proper respect to the

three state statutes challenged and struck as unconstitutional. If only one of the
statutes is constitutional -- and all three are -- the order below must be vacated and
Coral Gables’ Ordinance regulating the use of polystyrene must itself be found

unconstitutional and invalid.
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